SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
CIVIL DIVISION

WASHINGTON TEACHERS’ UNION
LOCAL #6, AMERICAN FEDERATION

OF TEACHERS, AFL-CIO, .: Docket No. 2009 CA 007482 B
: Judge Bartnoff
Plaintiff, : Calendar 4

MICHELLE RHEE, CHANCELLOR, et al.: .
Defendants.

ORDER DENYING PLAINTIFF'S MOTION FOR A PRELIMINARY
INJUNCTION AND MOTION FOR A TEMPORARY RESTRAINING ORDER

In mid-September 2009, defendant District of Columbia Public Schools (“D@R%&)
notice to plaintiff Washington Teachers Union, Local #6, American Federation dfdrsa
AFL-CIO (“WTU?” or “the Union”), to DCPS staff, and to the parents and guardiaBCHS
students of an impending reduction-in-force (“RIF”) of school-based personn@&S Bsserted
that the RIF was necessitated by a reduction in the school system’s Ihadgeis enacted by
the District of Columbia City Council shortly before the beginning of the schao! ya
anticipation of the RIF, on September 28, 2009, the Union filed a group grievance against what
characterized as a “mass discharge,” which it claimed was beingaketem violation of the
Collective Bargaining Agreement (“CBA” or “the Contract”) betweemWand DCPS. A few
days later, on October 2, 2009, DCPS gave notice to 388 of its employees (including 266 WTU
members, of whom 229 were teachers) that they were being separatelderoemiployment

pursuant to a RIF that was necessitated by the budget shorffiaél.affected employees were

! Certain of the employees who were separated in the RIF were support or adtivaistaff
and are not part of the WTU bargaining unit. The relief sought in this case woufgphotca
them.



removed from their positions but remained on administrative leave (and tleevaftre
employment rolls) for an additional 30 days, until November 2, 2009.

On October 7, 2009, the Union filed this suit against defendants Michelle Rhee,
Chancellor of DCPS, DCPS, Mayor Adrian Fenty, and the District of Columbia. hievgeith
the Complaint, the Union filed a motion for a preliminary injunction, by which it is sgdér
the affected WTU members to be reinstated to their positions, pending resoluherlsiion’s
grievance’ Based on the representations made to the Court in the course of this case, the Court
understands that DCPS has denied the grievance and that WTU has or will be demanding
arbitration. The arbitration process is expected to take several monthgydatianpigoes
forward. The defendants have indicated that they oppose arbitration and may be saaking
intervention in that regard.

After the Complaint and motion for preliminary injunction were filed, the Cotid se
preliminary injunction hearing for November 5, 2009, which was a date avatitethle Court
and to counsel. On October 22, the day before the defendants’ response to the motion for
preliminary injunction was due, the plaintiff filed an Amended Complaint, in acccedaitic
Rule 15(a) of the Superior Court Rules of Civil Procedure, to add a claim under the Public
Education Reform Amendment Act of 2007n part in light of the Amended Complaint, and

with the plaintiff's consent, the defendants then sought an extension of one week, until

2The relief sought in the preliminary injunction also would have precluded the téomina

any member of the bargaining unit pursuant to any further RIF, pending resolution of the
grievance filed by WTU on September ZBounsel for the Union clarified at the hearing on
November 5, 2009 that the Union is seeking reinstatement of the WTU members subject to the
current RIF, pending resolution of the grievance, but is not asking for a prelirmjargtion

that would extend to any future RIF.

®Under Rule 15(a), the plaintiff may amend its Complaint once as a matter of coarge p
service of a responsive pleading.



October 30, 2009, to file their response to the motion for a preliminary injunction. Theteeques
extension was granted by the Court on October 26, 2009, and the defendants’ responsg was fil
on October 30.

No application for a temporary restraining order was filed with the ContplBut on
October 26, 2009—after the plaintiff had agreed that the defendants would have untiF Gdtobe
to respond to the motion for preliminary injunction on the merits—the plaintiff filed eEpmfatr
a temporary restraining order, by which the Union sought for the Court taimeBCPS from
removing any WTU members subject to the RIF from the employment rolls on Nav2mbe
2009, pending resolution of the motion for preliminary injuncfiofhe plaintiff requested that a
hearing on that motion be set for October 28, 2009. The defendants opposed that request.

The Court determined not to set a hearing on the motion for a temporary restad@ng
on October 28, but it did set a status hearing on that date, at which counsel for bothvpegties
present. The Court advised the parties at that time that it was reluctard tohedring on the
motion for a temporary restraining order separately from the schedwaadden the motion for
a preliminary injunction, given that the legal and factual issues presented imptions were
essentially the same and that the plaintiff had been aware since befaastigas filed that the
affected WTU members were to be removed from the rolls on November 2. It vemaldb&en

unfair to require the defendants to respond to the merits of the plaintiff's dai®stober 28,

* Under Rule 65(b) of the Superior Court Rules of Civil Procedure, the term of a teynpora
restraining order is no more than ten days. A temporary restraining ordéeneatended for an
additional ten days for good cause shown, or for a longer period with the consemartyhe

against whom the order is issued. The proposed temporary restraining order would have had the
effect of continuing the pay of the WTU employees subject to the RIF, pendohgti@s of the

motion for a preliminary injunction, but it would not have returned them to their @tamssror

other positions at DCPS.



when the Court had just extended the time for them to respond—uwith the plaintiff's consent—t
October 30 and a hearing previously had been set for November 5.

The asserted purpose of the proposed temporary restraining order is to avaidkayclai
the defendants that the relief sought in the motion for preliminary injunction should not be
granted because of intervening action affecting the status of the sdpami®yees taken as of
November 2, before the hearing scheduled for NovembehBthe status hearing, in response
to inquiries from the Court, the defendants agreed (through their counsel froniitieeoDthe
Attorney General) that for purposes of the preliminary injunction hearingovember 5, they
would not argue that any change in the affected WTU members’ employtaeist s of
November 2 would affect the nature of the relief that could be granted by thel@otier
words, although the defendants opposed the motion for preliminary injunction, they would not
argue against the motion based on the removal of the affected employees fromltyerent
rolls on November 2. The Court then determined to hear the motion for temporary regtraini
order together with the motion for preliminary injunction on November 5.

As a practical matter, the motion for temporary restraining order e##cis subsumed
in the motion for preliminary injunction. The proposed temporary restraining ocaad w
maintain the affected WTU members on the employment rolls, pending resolutiomudtiba
for preliminary injunction. But the Union has been very clear that the reliefaéisrg is for its
members who were subject to the RIF to be returned to their jobs, and not merely ftr bgem
carried on the rolls as employees, pending arbitration of the grievanckyfitatd Union under

the Collective Bargaining Agreement.

®> No party requested that the preliminary injunction hearing be set on a date prior to
November 2, 2009.



The hearing was held on November 5, 2009. The Court initially heard testimony from
four witnesses presented by the plaintiff: Mary Collins, WTU staff reptesive; Emyrtle
Bennett, a former guidance counselor at Calvin Coolidge Senior High School¢c&lAsuquo,

a former special education teacher at Sharpe Elementary School; anddBaveariffin,
President of the D.C. Parent Teacher Association. The defendants then grisetdstimony
of Lisa Marie Ruda, the DCPS Chief of Staff. The plaintiff presentedteglb@stimony from
George Parker, President of WTU. Because Mr. Parker was permittedfyoatiestit certain
new issues that had not been the subject of Ms. Ruda’s testimony, the Court allowed the
defendants to call David McCray, the chief labor strategist for DCPS, to respthubé
additional matters.

l.

Most teacher hiring takes place in an “open hiring” process from April 15 td 3wy
each year, prior to the beginning of the school year in mid-to late August.dprthg and
summer of 2009, the District of Columbia Public Schools hired over 900 new teachbes for t

2009-2010 school year —substantially more than had been hired in priof y@&RS contends

® DCPS contends that for the 2008-2009 school year, it hired 637 new teachers, and that 527 new
teachers were hired for the 2007-2008 school year. The Union claims that in rdspgtsise
inquiries regarding new hires for those years, DCPS provided somewhat lowssraubut that
dispute is not material to the issues now before the court.

In a declaration filed with the Court, Chancellor Rhee further explained thatilr28@@, at
the beginning of the hiring season for the 2009-2010 school year, DCPS determiitesidbkat
need to hire up to 955 new teachers. (DCPS eventually hired 934 new teachers. A certai
amount of attrition occurs every year, as the result of voluntary retiremesighations, and
voluntary separations for performance problems and lack of licensure. According to the
Chancellor, DCPS hired more new teachers for the 2009-2010 school year, beyond its needs
resulting from attrition, for two primary reasons: (1) because resources hrackbbbecated to
the local school level, as the result of a streamlining of the central opestafingnd many
principals chose to spend more of their allocated resources on teachers, andugd) theca
Chancellor authorized the addition of approximately 180 special education tpastiens in
order to expand the capacity of DCPS to serve more special education students.



that despite a variety of pressures on its budget, it had sufficient budgettaitheupport the
new teachers at the time they were hired, based on the budget that had been appheved by t
D.C. City Council. The evidence presented to the Court supports that contention.

The history of the DCPS budget for the current school year is described Inrditei
Declaration of Michelle Rhee, which was submitted by the defendants, arfdrthas explained
in the testimony of Lisa Ruda, the DCPS Chief of Staff. The Court found Ms. Ruda t@he a
credible witness, and the plaintiff did not present any substantive chaltehgetestimony or to
the Rhee declaration with regard to the school budget.

In summary, the record reflects that the Mayor’s proposed budget for DCP@ for t
current school year, as initially submitted by the Mayor to the City Coumklarch 2009, was
$562 million. That budget provided for increased staffing levels for teachers, arheng ot
expenditures. In early April 2009, Chancellor Rhee appeared before the City Gowleténd
the proposed DCPS budget. On May 12, 2009, in its first reading of the budget, Vincent Gray,
the Chairman of the City Council, questioned DCPS’s enrollment projections, a@duheil
proposed to cut the DCPS budget by $27.5 milfidn.response, Chancellor Rhee wrote a letter
to Chairman Gray, dated May 12, 2009, in which she described the operational impact of the
proposed budget reduction, which she claimed would require a reduction of 338 teachers.

After substantial further public debate and discussion, a meeting was helNala

2009, which included Chancellor Rhee, the head of the Charter School Board, and Chairman

"The DCPS budget submitted by the Mayor in March 2009 was based on a projectedeeroll

of 45,054 students for the 2009-2010 school year. The Council’'s budget amendment was
premised on an enrollment of approximately 42,000. The DCPS enroliment for the 2008-2009
school year was 44,681. The enrollment for the current year, as of October 5, 2808725

The DCPS projections that Chairman Gray had questioned therefore not onlgewestes but
were below the current enroliment.



Gray. At that meeting, an agreement was reached, under which $24 million iwestrés the
DCPS budget, based on the audited enroliment level for the 2008-2009 school year, and $3
million was set aside for future educational purposes, to be released ifitakesabibol
enrollment for 2009-2010 met the Chancellor’s projection. That agreement was athounc
publicly by Chairman Gray. On June 2, 2009, the City Council passed a budget of $568 million
for DCPS, which increased the Mayor’s proposal by $6 million but also added additional
responsibilities

DCPS then proceeded with hiring new teachers, based on the budget that whsmpasse
June 2. DCPS insists that its projected teacher staffing needs were innoltistdbudget, as
well as in the budget initially proposed by the Mayor in March 2009. No evidence has been
presented to the contrary.

Later in June, the District’s Chief Financial Officer announced a revisedue forecast
and projected that for Fiscal Year 2010, the District would have $150 million less iueeve
than previously had been projected. In mid-July, the Mayor submitted a revised budget to the
City Council, in light of that lower revenue projection, but the budget for DCPS reiretine
$568 million. Both Chancellor Rhee in her declaration and Ms. Ruda in her testimonytstaited t
no reduction in the DCPS budget was either submitted or anticipated. If anyti@dayor’'s
revised budget proposal in July provided DCPS with additional confidence in the budget level
that had been approved for the 2009-2010 school year in early June, given the agreement that
had been reached with Chairman Gray and the fact that the Mayor’s revised budtghethi

that agreed funding level for the school system. DCPS therefore continueel newiteachers

8 DCPS contends that those additional responsibilities will cost $8.6 million.



in the summer of 2009 in the expectation that its budget was sufficient to support those new
hires, as well as all returning teachers.

On July 31, 2009, only a few weeks before the beginning of the new school year, the
City Council reduced the DCPS budget to $550 million. That reduction not only cut the DCPS
budget by $18 million from the $568 that previously had been adopted, but it eliminated the $3
million set-aside. Given that the audited enrollment in October 2009 not only met bedeckce
the Chancellor’'s projection, that additional $3 million would have been released to DCPS, under
the budget agreement with the City Council. The July 31 budget cut therefoteelfec
amounted to $21 million.

In response to the Council’s action on July 31, Chancellor Rhee concluded that the most
appropriate course of action to ensure that expenditures did not exceed availableafuitas
reduce teachers and other school-level $t&8he therefore authorized a RIF, pursuant to D.C.
Code § 1-524.02 and 5 DCMR 88 156i0seq

Virtually all the new teacher positions had been filled prior to July 31, 2009. Tsathe
were required to report for professional development on August 17, 2009, and new teahers we

required to report a few days earlier. The first day of school for studen&ugast 24, 2009.

°The Anti-Deficiency Act provides that the District of Columbia cannot “make tioaae an
expenditure or obligation exceeding an amount available in an appropriation or fund for the
expenditure or obligation.” 31 U.S.C. § 1341(a)(1)(8ke als®.C. Code § 1-204(a)(9).

There was some mention during the November 5 court hearing of a proposed cut in summer
school funding, which the City Council apparently had suggested when it reduced the DCPS
budget on July 31. Ms. Ruda explained in her testimony that the Chancellor did not consider tha
to be a reasonable approach to the budget problem, because of the importance of summer school
to DCPS students. Some budget reallocation apparently will be needed to fund schawoler s
in 2010, which Ms. Ruda testified would be forthcoming. No legal claims were presetthed t
Court regarding any budget reprogramming requirements.



The Court credits Ms. Ruda’s testimony that prior to July 31, 2009, there had been no
consideration of a RIF at DCPS, much less any decision to conduct a RIF. Oncentell®ha
decided that a RIF should be undertaken, a further process was developed to intpleRént
including an allocation of the cuts to be made by each school. The Chancellor gave the
principals discretion to decide how to make their allocated cuts, in accerd&hameneral
guidance provided by the Director of School Operations on September 18, 2009, and the
applicable regulations. Under that guidance, certain factors such as ageeange not to be
included in the process. In addition, in order to eliminate any financial incentiyertiofy more
senior or more highly paid staff for separation, the principals were advised thactiml’s
budget would be credited only with the average cost (salary plus benefits) msatign cut,
not the actual cost of the person occupying the position.

By letter of September 11, 2009, from Deputy Chancellor Kaya Henderson to WTU

President George Parker, the Union was advised of the impendirlg Ré¥ents and guardians

“The RIF itself was not without costs, including severance. After the RIF deciaemade,
the Chief Financial Officer of DCPS prepared an estimate of those castd, drathe
assumption that on average, the separated teachers would have had 5-10 yeaignéexpge
budget then was prepared that included $3 million in estimated RIF severancéitdiséstime
that estimate was prepared, no determination had been made regarding wioaspesuld be
eliminated or which employees would be separated in the RIF.

The Union argues that the inclusion of RIF severance in the budget documents prégared af
July 31 indicates that a RIF previously had been contemplated. To the contrarypénatjme
of that estimate only after July 31 supports DCPS’s position that it had no plang RiFan
before July 31, when the City Council effectively reduced the DCPS budget by $i2h.mil

1 That letter also makes reference to the “equalization” process thakkasplace in the last

few years, by which DCPS makes adjustments after the school year bebstsdent

enrollment is confirmed, in order to align staffing and other resources to tia¢ @ctollment

and to adjust budgets for particular schools, as warranted. DCPS contends that tedaheuc

RIF and the equalization together, so that any resulting changes in student schediule
disruptions in the classroom would occur at one time. The Union contends that equalization did
not occur this year at all and that as a result, more teachers werdeskpatae RIF. The basis

for that claim is not entirely clear.



of students enrolled in DCPS were advised by a letter from Chancellor Rhee, dated
September 15, 2009, that a RIF of school-based positions would take place as of September 30,
2009. A similar letter dated September 16 from Chancellor Rhee was sent to SlsEXfP
Representatives of the Union have regular meetings (on a more or lesg aseXl with
the Deputy Chancellor and other DCPS officials during the school year. uGmengeting was
held on September 16, 2009, after the Union had been notified of the RIF. WTU President Parker
attended that meeting, as did David McCray of DCPS, and the Union indicated prior to the
meeting that the upcoming RIF was to be discussed. One of the suggestions mabedy
representative at that meeting was that the RIF might be avoided by fungajhieachers for
3-4 days. The DCPS representatives responded that given the extent of thehnrtig#f s
furloughs would be required for more like 30 days, which would be untenable and would have a
negative impact on students. The guidance to be provided to principals in implentenig t
also was discussed, and certain of the Union’s suggestions were incorporategliddahee
memorandum sent to the principals on September 18. The RIF was the subject of additional
discussion with the Union at another meeting on September 30, 2009.
As noted above, the RIF notices were provided to the affected employees on Qctober
2009. Those employees have not been at their jobs since that date. Apparently doene dea
other employees were escorted out of their schools on October 2, 2009, although that did not

occur in all instances or at all schols.

2Some individual teachers have filed separate tort lawsuits against thetDis€Columbia, in
which they claim intentional infliction of emotional distress based on the RiBrahé/way
they were treated by DCPS when the RIF was implemented as to them. Theyealasdeated
defamation and negligence claims. The plaintiffs in those cases are seskpgnsatory and
punitive damages.

10



An additional matter has been raised both by the plaintiff and the defendants.eAdithe
of the school year, teachers are “excessed” if there no longer is a ndeehfantthe schools
where they had been placed. During the hiring process in the spring and sumearetise
teachers may be selected for positions at other schools for the comingryteay themselves
may seek out other placements. To the extent that excess teachers aedatméher
schools, it has been DCPS'’s practice to assign them to schools as additioneésesodito
cover the cost under the Central Office budget. There were 65 such teacher3d@8-2009
school year, out of 1,253 teachers excessed at the end of the 2007-2008 school yeandAt the e
of the 2008-2009 school year, 410 teachers were excessed—far fewer than in thap#or ye
160 of whom had not been placed as of the end of July 2009. Although that number was greater
than had been expected, DCPS again assigned those teachers to schoolsrzal egishiurces
and determined to cover the costs from the Central Office bttig@EPS acknowledges that
the cost of the excess teachers was another pressure on its budget, bt ihasgeior to
July 31, 2009, it was set to begin the new school year with each teacher in a funded position and
with no reduction of teaching staff.

Although the Union argues that the RIF was not a RIF, but rather a pretexh&ssa
discharge, it has provided no evidence that the DCPS budget could not support the tedf;hing sta
including the excess teachers funded from the Central Office budget, asred new hires,
prior to the reduction in the budget enacted by the City Council on July 31. Mr. Parker did
testify that all the excess teachers are entitled under the Contract sxée iol positions within

their area of certification that he described as “solid’—that is, positiohgwtite principal’s

¥The total cost of the 160 excessed teachers was estimated at apprgx@i@taillion, but
likely would be less, because some of those teachers could be expected not to rdptyriafor
the beginning of the school year and others could be expected to replace tehohdicsivot
report.

11



allocated budget. Those excess teachers who are placed in a school as kdditioraes but
are not in the allocated budget are commonly referred to as “gifts.” Althbagh teachers
have jobs and retain their rights under the Contract, Mr. Parker testifietigliagdnerally are
not as valuable to the school as a teacher in a position within the school’s budget and they
therefore may be more vulnerable to a BiIFSomewhat less than half the excess teachers who
were placed in schools as additional resources and paid for from the CentrabQdiges were
separated in the RIF. To the extent that the Union believes that DCPS did not proggte exc
teachers with their full rights under the Contract, no grievance had beemfileat regard as of
the November 5, 2009 hearify.

I.

The legal standards applicable to motions for preliminary injunction and temporary
restraining orders are the same. To prevail on such a motion for emerdeictheeplaintiff
must show: (1) a substantial likelihood of success on the merits of the underlynmg(2)a
irreparable injury to the plaintiff in the absence of the requested pretimmanction; (3) that
on balance, granting the relief sought would not cause more harm to third partiesi¢ngal a
would cause to the plaintiff; and (4) that the requested relief is in the publisint8es Akassy

v. Wm. Penn Apartments.P., 891 A.2d 291, 309-310 (D.C. 200&);re Antioch University

“For example, according to Mr. Parker, many of the excess teachers whglaeexkin schools
as additional resources were put in positions as co-teachers with newdeddienew teachers
were the “teachers of record” in those positions.

*Mr. Parker further testified that he was aware of the issue of the egaebeits who were not

in “solid” positions immediately prior to the beginning of the school year, but hénbadtt he

would be able to address it as the year progressed. That approach cenaidgrssandable,

given that those teachers all appeared to be in funded positions and that other poigtions

well have been expected to open up for them as the school year progressed.UBidrtise
evaluation of the status of the excess teachers also confirms that priodudytB& budget

reduction, the Union also apparently recognized that the approved DCPS budget could support
the full teaching staff, including both returning and new teachers.

12



418 A.2d 105, 109 (D.C. 1980). Those are the same standards articulated by the United States
Court of Appeals for the District of Columbia Circuit\irginia Petroleum Jobbers Association
v. Federal Power Comm, 1259 F.2d 921 (1958), which long have been held to be applicable in
this jurisdiction.See Antioch, supra

In the typical situation, a plaintiff seeks a preliminary injunction to maintaistdtas
guo, pending resolution of the merits of its claims in the litigat@eFountain v. Kelly 630
A.2d 684, 688 (D.C. 1993). The defendants have suggested that in this case, the plaintiff bears
an additional burden because it is seeking not to maintain the status quo as of the|datsuit
was filed but to restore the affected Union members to the status they prehigdslyefore the
RIF notices were issued and before they were removed from their positionsl. oBabe
parties’ presentations to the Court, it is undisputed that the teachers and etttedafinion
members were notified on October 2, 2009 that they were being separated from the
employment because of the RIF, and they have not been back to work since that dated As not
above, this suit was filed on October 7, 2069.

In Fountain the Court of Appeals indicated that when a party is requesting mandatory
preliminary injunctive relief that would result in “significant changethm situation which
existed when the suit was filed” and that would “alter the status quo rather than . .nteormai
it, [the plaintiff] must be held to a substantially higher standard than in tia¢ emsse.’Ild. The
Court further described the standards governing a mandatory injunction @sadgtbe same

as those applicable to the extraordinary remedy of mandamus. 630 A.2d at 689. But the Court of

®For purposes of the instant motion for preliminary injunction, the defendants’ position that a
higher standard applies therefore does not depend on any action taken on November 2, 2009, but
on the fact that the affected WTU members had been removed from their positieeschools

before the motion for preliminary injunction was filed. The Union is not seeking to enjoin

removal of the affected teachers from their classrooms, but is seekingetthben reinstated,

now that they have been removed.

13



Appeals also noted that “[t]he status quo is the last uncontested status whichdotieeede

pending controversy.” 630 A.2d at 689, nchifig District 50, United Mineworkers of America

412 F.2d 165, 168 (D.C. Cir. 1969)). The plaintiff argues that in the instant case, given that the
Union filed a group grievance challenging the impending RIF as a makargiseven before

the RIF formally was implemented, the “last uncontested status” thada@the pending
controversy was that the affected WTU members were employed andripdbigions with

DCPS. The plaintiff therefore disputes that its claims in this case shouldd® laely higher
standard, beyond the already stringent requirements for obtaining a prefimjoaction.

The Court inFountainstated that a party seeking a mandatory preliminary injunction
must show that the law and the facts clearly support its position. In that caSeuthe
characterized the plaintiff's “prospects of ultimate victory” as “lbss auspicious,” 630 A.2d at
689, so there was no real question that the plaintiff could show a substantial likelihoocestsuc
on the merits, much less meet some higher standard. Similarly, for the rdasoised below,
the Court finds that the plaintiff cannot establish that the requested tempateainieg order
and preliminary injunction should be granted in this case, under the traditionalvigsisit
consideration of any more stringent standard.

1.

A. Likelihood of success on the merits.

There is no question in this case that when DCPS terminated the employment of the
affected teachers and other WTU members, it did so through the proceduresbgpidieaRIF,
and not through the procedures that would have had to be followed under the Contract, had those
employees been discharged. There also is no question that as a matter of ldanted& has

the authority to implement a RIF, in accordance with applicable stahdaggulations, for

14



budgetary reasons, among othe$geD.C. Code 81-617.08 (a) (3)-(5); 5 DCMR § 1500.2 (a).
It is not for this Court to second-guess the Chancellor’s decision about whetheisahd
appropriate means to address a budget shor8ak, eg., District of Columbia v. Sierra Club
670 A.2d 354, 365 (D.C. 1996puattlebaum v. Barry671 A.2d 881, 884 (D.C. 1995).

The District of Columbia Comprehensive Merit Personnel Act, D.C. Code § 1-6@1.01,
seq, and patrticularly D.C. Code § 1-624.02, provide for specific procedures to be followed in the
event of a RIF of DCPS employees. Those RIF procedures are further definegter Cbaof
the District of Columbia Municipal Regulations (“DCMR”). Although it appebed RIF
procedures may have been a subject of collective bargaining between DCP $mygem
unions in the past, the current CBA does not address the procedures to be followed intthe eve
of a RIF. The defendants take the position that as a matter of law, the respyptsiltianage
the DCPS budget lies exclusively with the Chancellor (through a delegation tornahé
Mayor) and that under D.C. Code 81-617.08 (a)(3)-(5) and (a-1), the authority t@odder
conduct a RIF is not properly the subject of collective bargaiirithe Union may not agree
with that position, but the current CBA provides no basis for any challenge to tite oher
RIF, the procedures used in conducting a RIF, or the validity of a RIF as appligdgaracular

employee. The sole provision in the current contract relating to a RIEa&eA£LIl, which

" The statute provides that “the respective personnel authorities (managsnadingtain the
sole right, in accordance with applicable laws and rules and regulations: . eligye r
employees of duties becausdawk of work or other legitimate reasons; [tjo maintain the
efficiency of the District government operations entrusted to them;. . . [jmdlegliermine. . .
[tihe mission of the agency, its budget, its organization, the number of emplagdds
establish the tour of duty. . . .” D.C. Code § 1-617.08. In addition, Section 1-617.08(a-1)
provides that an “act, exercise, or agreement of the respective personneliasithorit
(management) shall not be interpreted in any manner as a waiver of theaealgement rights
contained in subsection (a) of this section.”

15



provides only that during the life of the CBA, DCPS agrees to consult with the Unioopaior
reduction-in-force, abolishment or furlough.

During the preliminary injunction hearing, the Court held an extensive colloghy wit
plaintiff’'s counsel regarding the difference between a discharge, undaeAftl of the CBA,
and a RIF. The plaintiff contends that the termination of the Union members ahidisisecase
should be considered a mass discharge, which is subject to the grievance pro¢é¢deres o
Contract, including arbitration. But the plaintiff also acknowledged that iettmeinations at
issue in this case were a RIF, the discharge procedures in Article VH GBA are
inapplicable.

There is a procedure established by statute for a District of Columbiaysapiho has
been separated through a RIF to file an appeal to the Office of Employee ;AGQEaA”) “if
he or she believes that his or her agency has incorrectly applied the provisionswabt¢hispter
or the rules and regulations issued pursuant to this subchapter.” D.C. Code § I*63U6H.
an appeal must be filed no later than 30 calendar days after the effetdivd thee RIF action,
and “[t]he filing of an appeal shall not serve to delay the effective date attiom.” Id. The
legislature therefore has provided a mechanism for an employee who hasibget to a RIF to
challenge that action, but the legislature also has decreed that the RIF tagebdepending any
such appeal. Either the employee or the agency may appeal the OEA decisidupettier

Court, pursuant to D.C. Code § 1-6-6.03(d).

®See alsd.C. Code § 1-606.03(a) (“An employee may appeal a. . . reduction in force (pursuant
to subchapter XXIV of this chapter). . . to the Office [OEA]. . . .").

¥ The District of Columbia Court of Appeals repeatedly has held that an empidyjeetso a

RIF must exhaust his or her administrative appeal to the OEA before he ongialbenge the
RIF in court. See, eg., Washington Teachers Union v. District of ColurBbiaA.2d 1123,

1134 (D.C. 2008). The RIF at issue in that case was undertaken under the Abolishment Act,
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In this case, the plaintiff is not challenging the way the RIF was undertakiErms of
the regulations applicable to a RIF, nor is it challenging any particufad&dision.
Nevertheless, the plaintiff called two witnesses, a school counselor achartevho presented
testimony to suggest that the RIF decisions as to them were unwise or otimaed by
inappropriate consideratioA%.The plaintiff's purpose in presenting their testimony in this case
was to attempt to show that the RIF was a pretext to get rid of emplofiedser some reason
were out of favor with their school principals or with the current managementRPSDCThe
Court recognizes that questions could be raised about particular RIF decistens\s of the
position that was eliminated, the individual whose employment was terminatedh orArot
employees separated pursuant to the RIF have the right to file timelysappts OEA, and
counsel for the defendants acknowledged that mistakes may well have been matilarpa
instances. Nevertheless, some questionable RIF decisions do not establshRiBtwas a
pretext for a mass discharge, given the undisputed evidence that the DCPS lasogdfiaient
to support the existing staff and the new teachers being hired for the caheaoit\gear, until the
Council reduced the budget by $21 million only two weeks before the new teachers were

scheduled to report.

rather than the general RIF statute at issue here, but the procedureddéogoimthe RIF are
the same.

*One of those witnesses, Maurice Asuquo, provided compelling and disturbing testimony
regarding his treatment at Sharpe Health School. Mr. Asuquo is blind and hasatiennisi in
special education and visual impairment. He had been teaching Braille, contronrskals
development, and assisted technology. But in December 2006, he was assigned touach vis
arts, including drawing and painting (for which he is not certified), primariighted students.
He objected to that assignment, for obvious reasons, and received a performagad fateds
improvement™—the first negative performance rating he has received in hisuk8ofy¢eaching.

It does not appear that Mr. Asuquo took any formal action under the Contract or otherwise to
challenge what appears to have been an inappropriate assignment, nor did hd b&ateatha
appealed the RIF to OEA.
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The primary focus of the plaintiff's argument on the merits is based on the policy
supporting arbitration of labor disputes. The Union argues that if there is ddvaslaim
that its dispute with DCPS is arbitrable under the Contract, a preliminarytiojuistiould be
entered in order to protect the arbitration process. The cases the Union radissigport that
argument do not go nearly as far as the Union suggests, and none of them dyeadpbcable
here. Certain of those cases address deference to an arbitrator’'s sevaarbafation
proceedings have been concluded, as opposed to whether an injunction should issue pending
arbitration. Further, several of the cases involve mandatory arbitratiosiprevthat clearly
applied to the circumstances at iss&ee, eg., Boys Markets, Inc. v. Retail Clerks Union, Local
770, 398 U.S. 235 (1970) (enjoining a strike when a no-strike provision of a collective
bargaining agreement was combined with a mandatory arbitration proviSion).

In contrast, the decision by DCPS to conduct the RIF and the way the RIF was
implemented are not covered by the CBA and therefore are not subject to the grievanc
procedure or to mandatory arbitration, under the Contract. The Union does not (and cannot)
contest the Chancellor’s legal authority to conduct a RIF to address a budgetl shortis it
contending in this case that the procedures used to implement the RIF werellunTanthe
extent that the Union is making any claim that a challenge to the RIF ecstdprbitration
under the Contract, the Court does not find that there is a substantial likelihood of suchess on t

merits of such a claim.

L |n that case, the Court also found that the Norris-LaGuardia Act, 29 U.S.C. § 104, which
generally precludes the federal district courts from enjoining a strikeeach of a no-strike
provision in a collective bargaining agreement, did not prohibit the issuance of aniamjunct
favor of arbitration when the dispute was undoubtedly subject to a mandatoryiarbitrat
provision, the employer was presently ready to proceed with arbitration, andadhbkibgestrike
caused irreparable harm to the employer. No similar federal statudhseo questions of federal
law are present here.
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Apparently in recognition that the Contract does not apply to a RIF, the Union contends
that the RIF was a subterfuge for an improper mass discharge, which would fiadlarbihder
the Contract. The plaintiff further argues that because its claim on tite imdased on
preservation of the efficacy of the grievance and arbitration processptinen@ed not reach the
merits of the underlying grievance. That argument is untenable, in thensbances of this
case. The efficacy of the grievance process is implicated in this cggétbat process is
applicable to the plaintiff's challenge to the RIF, and that challenge isg@gdron the plaintiff's
assertion that the RIF was a pretext for a mass discharge. In the cireeeasthe Court cannot
merely accept the plaintiff's assertion that its claims are arb#raifhout examining the
premise of the claim of pretext.

Based on the record before the Court, the Court finds that the plaintiff has shown
virtually no likelihood of success on the merits of its claim that the RIF wagaldt a RIF and
instead should be considered a mass discharge. At most, the plaintiff showed that a lagge num
of teachers were hired in the spring and summer of 2009, which DCPS does not dispute. But the
plaintiff presented no evidence to refute the evidence presented by DCPShhdgésincluded
those new teachers at the time they were hired, as well as the retuacimgyse that DCPS was
planning for the new school year based on the budget that was passed in early June and its
budget agreement with the Council Chairman, and that the RIF was institutgoonse$o the

$21 million budget reduction enacted by the City Council on Jufy 31.

2 Even if the Union now has other suggestions for operational adjustments that @@dP6rc

should have made in response to the $21 million budget reduction, the Union has no legal right
to challenge the Chancellor’s decision to conduct a RIF on that account. The Union did suggest
that DCPS could have considered somehow terminating the employment of thenimed!ly-
employees, based on their probationary status. Not only does that suggestiopagimriar

school needs, but it directly contradicts the position the Union has taken in another pesgling ca
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The one claim that the plaintiff can make is that it has the right to be consultedmeedva
of a RIF, under the Contract. Mr. Parker testified that DCPS did not enter into timpac
bargaining,” but the Contract by its terms only requires “consultation.’n Eefailure to
consult properly could be the subject of a grievance, the Court does not find that the Union can
show a likelihood of success on the merits of that claim. The evidence before the Court
establishes that the Union was notified of the intended RIF on September 11, that it held
meetings with DCPS on the subject of the RIF before the RIF was implemented,taraittia
of the Union’s suggestions were included in the guidance provided to principals mgdaoai
the RIF should be conducted. On that record, the Union cannot reasonably claim that DCPS did
not consult with it prior to the RIF.

The motion for preliminary injunction was filed before the plaintiff amended its
Complaint to add a claim under Section 103(a) of the Public Education Reform Amendment Act
of 2007, D.C. Code 8 38-172(a), and it is not clear that the plaintiff now is seeking a prgliminar
injunction or temporary restraining order based on that statute. By its taarstatute confirms
the Mayor’s authority to “govern the public schools in the District of Colufard the Mayor’s
“authority over all curricula, operations, functions, budget, personnel, labor negwtiatid
collective bargaining agreements, facilities, and other education relateslana. .” The
statute further provides that in exercising that authority, the Mayor ‘@ha#avor to keep
teachers in place after the start of the school year and transfensg#ahecessary, during
summer break.” The defendants argue with some force that the statute doeatedairty

enforceable rights in third parties, nor does it restrict the Mayor’s olengl budget functions

with regard to the rights of probationary employees to challenge their disshander the
Contract. The Court in that case agreed with the Union, and that ruling is now on appeal.
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S0 as to warrant any judicial intrusid®ee Robert Siegel, Inc. v. District of Columli@é2 A.2d
387, 395-96 (D.C. 2006).

The plain language of the statute at most indicates what the Mayor should “ehtieavor
do. It does not preclude the Mayor (or the Chancellor, as the Mayor’s designeedfidunctang
a RIF of teachers or from transferring teachers during the school yeppropaate
circumstances. That statute therefore provides no additional support for thé’plaiotions
for a temporary restraining order or a preliminary injunction.

B. Irreparable injury.

The Court of course recognizes that losing a job is harmful to the affected eepBuyte
the loss of employment generally is not considered irreparable injury in the tcoindéepequest
for a preliminary injunction, given that compensatory damages and back payaaarded, if
the employee eventually prevails on the mer8se Sampson v. Murrad15 U.S. 61 (1974);
Farris v. Rice 453 F.Supp.2d 76, 79 (D.D.C. 2068 he affected WTU members have appeal
rights before the OEA, with further review by the Court. If they are ssbulan those appeals,
they can be reinstated or otherwise can be compensated for any daaesgesby an unlawful
RIF.

The plaintiff also argues irreparable injury based on the potential fordtiostiof the
arbitration process, if the Union were to prevail on the merits of its grievarebitration and
DCPS then were to contend that it could not reinstate the affected teatherg undue
disruption. But that claim at best is speculative. Further, the purported threat rioitiia¢i@n
process is substantially reduced in this case because a challenge to a Rétlgecoto

arbitration under the Contract. The plaintiff's attempt to invoke arbitratiotaloyiog the RIF

* Notably, the teacher and the counselor who testified at the hearing both weteinicat
they wanted to return to their positions at DCPS at this point.
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was a pretext, notwithstanding the undisputed evidence regarding the budget and thaf timing
the budget reduction that led to the RIF, undercuts the claim of irreparable injadydrathe
arbitration process itself.

The Union also argues in its motion for a temporary restraining ordef teatporary
relief is not ordered, it would suffer irreparable harm because employees wonthdebec
disengaged with the Union. The cases cited by the Union to support that claim ofnagive i
actions by an employer that threaten the very existence of the union, suthdaawal of
recognition, and none of them involved a RIF or other response to budgetary contstianrsis
cases are inapposite to the circumstances’fere.

C. Harm to third parties.

The Union argues that the relief it is seeking would not cause harm to the defendants or
to third parties. It claims that DCPS students have been harmed by the airstaptieir
education caused by the RIF and that reinstatement of the affected tea¢heirsdlassrooms
would benefit the students.

The defendants strongly dispute those claims. The Court agrees that the biihace
equities favors denial of the preliminary injunction. At this juncture, the afféetehers and
other WTU members are no longer serving in their positions. The schools have revise
schedules and staffing to address the changes resulting from the RIF, and stadesthool
staff have adjusted to those changes. Reinstatement of the affectedsteaxte not avoid

disruption, but instead would cause additional disruption to the schools and the students.

24 The Court did not permit the plaintiff to elicit testimony regarding opinions of WTU
members about Chancellor Rhee, although it did permit the plaintiff’'s counseutiargis
closing that the Chancellor is engaging in “union-busting.” It is clear fronestienony
presented that at least some WTU members have strong animosity to thellGhandenay
believe that she is attempting to break the Union. Those opinions regarding thelldHanc
alleged motivation do not establish irreparable injury.

22



IV. The public interest.

Finally, the Court finds that the public interest does not favor the relief soudjine b
plaintiff. Given the budget shortfall and the statutory requirements that prittatMayor and
the Chancellor from spending money they do not have, reinstatement of the affe¢led WT
members pending arbitration of their grievance would require the Districtdedme other way
to address the gap in the DCPS budget. The District asserts, and the plaimtff tigputed,
that in that event, other staff would then be subject to a RIF—even further into the szdresol y
or programs that have been deemed essential would have to be cut. Such an action would not
benefit DCPS, its teachers, students, or staff, or the wider District of G@lwommmunity.

Based on the foregoing and the entire record, it is by the Coustthiday of
November 2009

ORDERED that Plaintiff's Motion for a Temporary Restraining Order be and it hereby
isDENIED, and it is

FURTHER ORDERED that Plaintiff's Motion for a Preliminary Injunction be and it

hereby IDENIED.

Aot £t ]

Judge Judith Bartnoff
Signed in Chambers

Copies to:

All counsel of record
via Case file Express
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